
[image: image1.emf]
Assessment Practices Review Panel
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The meeting was called to order at 9:36 A.M. by co-chair Dawn Cole.  Minutes were approved as presented.  Chair Cole noted changes to the agenda, with information on St. Louis County’s fee schedule postponed to a later date.  The focus of the presentation was the property valuation appeals process and Tax Court.  

Chair Cole turned the meeting over to St. Louis County Assessor Dave Sipila, who summarized options available to taxpayers to appeal the valuation of their property.  The first and most accessible option is for the taxpayer to contact the assessor when they have a question.  This is the customer service function of the Assessor’s office, and provides a necessary exchange of information that is important to both the taxpayer and the assessor.  

If satisfaction is not obtained, the next step is a meeting with a Local Board of Appeal and Equalization or an Open Book Meeting.  The Local Board provides a fair and objective forum for property owners to petition their assessment.  Local Boards are comprised of township board or city council members; in some instances, the board or council may appoint members to the Board.  A representative of the County Assessor’s office is present at all Local Board meetings.  Local Boards convene between April 1st and May 31st; their task is to verify assessments.  To be compliant, Local Boards must have a quorum at their meeting and receive special state training.  An Open Book meeting occurs when a quorum is not present or the meeting lacks a trained Board member.  Of 98 organized jurisdictions, only five Open Book meetings were held.  Unorganized jurisdictions do not participate at this level.
The County Board of Appeal and Equalization meets in June; its purpose is to ensure equalization from jurisdiction to jurisdiction.  County commissioners typically comprise the County Board of Appeals and Equalization; in St. Louis County, commissioners appoint a special board of uniquely qualified individuals to review appeals.  This Board also receives state training.  The County Assessor staff addresses all appeals at this level, with more research and reporting requirements than Local Boards.  A taxpayer in an organized jurisdiction must petition the Local Board of Appeals and Equalization before appearing before the County Board of Appeals.  Appeals from unorganized jurisdictions are heard by the County Board of Appeals.
Mr. Sipila spoke about best practices for assessors in an appeals case.  He advised assessors to be fully prepared:  know your sales, have data available to present, bring assessment records to the meeting, including paper copies, .pdf files and online references.  He recommended that properties in question be revisited to ensure data accuracy.  He also cautioned assessors against deferring to the County Board; they should be able to defend their work on its merits.  

Assistant County Assessor Kerry Welsh continued with an overview of the Minnesota Tax Court.  Tax Court has statewide responsibility for all issues involving income, sales or property taxes.  Based in St. Paul, it can also hear appeals in venues across Minnesota.  Three judges are appointed by the governor to a six-year term, confirmed by the state Senate.  

Minnesota Statute 278.01 Subdivision 1(a) states that filing may be done by any person having personal property, or any estate, right, title, interest in, or lien upon any parcel of land.  
	Court
	Filing Date Start
	Filing Deadline
	Filing Fee
	Law Library Fee

	Small Claims Division
	May 1st of the year before tax is payable
	April 30th of the year tax is payable
	$150
	$162

	Regular Division
	May 1st of the year before tax is payable
	April 30th of the year tax is payable
	$322
	Included in filing

	
	Filing fees are not refundable.

Filing fees not recouped with a favorable judgment.
	Taxes must stay current.


Tax court cases fall into two divisions, small claims and regular.  Small claims cases are typically residential.  The taxpayer may choose to appear pro se (in his/her own behalf), or be represented or accompanied by an attorney.  All testimony is given under oath, but there is no official transcript.  The case is decided by a judge, the decision written but not published.  It is not appealable.  Small Claims Division has jurisdiction only in the following matters:
(a)  cases involving valuation, assessment, or taxation of real or personal property, if: 

(i) the issue is a denial of a current year application for the homestead classification for the taxpayer's property;

(ii) only one parcel is included in the petition, the entire parcel is classified as homestead class 1a or 1b under section 273.13, and the parcel contains no more than one dwelling unit; 

(iii) the entire property is classified as agricultural homestead class 2a or 1b under section 273.13; or 

(iv) the assessor's estimated market value of the property included in the petition is less than $300,000 

(MS 271.21, SMALL CLAIMS DIVISION)
Cases in the Regular Division do not meet the four conditions for Small Claims.  Normally, attorneys file appeals in the Regular Division.  A court reporter makes a transcript of the proceedings and the decision is published.  Regular Division judgments are appealable to the Minnesota Supreme Court.  
Several parcels in a single township or jurisdiction may be included in a petition; however, there must be separate petitions for each jurisdiction.  The assessment date is critical:  the applicant must file for the year taxes are due, not for past tax years.  Only one assessment date per petition is allowed.  According to MS 278.02, “petitions shall set forth in concise language the claim, defense, or objection asserted.”  The petitioner must continue to pay taxes owed on the parcel(s) in question; if taxes are in default, the petition is automatically dismissed, with the provision that it can be restored if taxes are made current within a year.  Some relief is available on second half payments.  For income-producing property, petitioners have 90 days from the filing deadline to submit income and expense information on the subject property for the previous and current year.  The County Assessor can also petition for the leases to help establish value through market rent, which is a comparison of rents in the area of the subject property.  Fee simple is the standard in Minnesota by which the total interest in property is determined.  Even if part of the property is leased, the parcel is valued in totality.
Uniform Standards of Professional Appraisal Practices (USPAP) are national guidelines used in appraisal.  The purpose of USPAP is “to promote and maintain a high level of public trust in appraisal practice” so “appraisers develop and communicate their analysis, opinions, and conclusions to intended users of their services in a matter that is meaningful and not misleading.”  (USPAP 2010-2011 Preamble, http://uspap.org/USPAP/frwrd/PREAMBLE.htm.)  Tax attorneys are very familiar with these standards and scrutinize assessments in Tax Court using USPAP guidelines.  The court can only consider what is brought up in trial, but judges use details from both sides to create market rates from one appraisal, a cap rate from another and market expense from still other information.  
In the eyes of the court, contract assessors become county assessors, representing the interests of the county in which they work.  For specific appraisals where a particular type of expertise is needed for Tax Court, e.g., mall valuation, the county may engage an appraiser who works frequently with those properties, because they can make such comparisons more effectively than county staff.

It is permissible for some information gathered in assessment to be shared between county assessors, local assessors and the Commissioner of Revenue, if the property concerned is public, nonpublic or private.  Only public data is to be shared with Local or County Boards of   
Appeals and Equalization.  Nonpublic or confidential information is proprietary to the county and is not to be distributed beyond assessors or appraisals done for Tax Court, per MS 273.061, subdivision 8a.  If a private person contracts with the county for assessment services, these restrictions apply to the contractor in the gathering and distribution of information as if that person was employed by the county.  

Unlike the twelve-month sales ratio used by county assessors, Tax Court employs a nine-month ratio, using sales from January 1st to August 31st for the coming tax year. In ratio or discrimination issues, an acceptable range is 90 – 105%; ratio relief is the difference between 95% and the published nine-month Tax Court ratio, if less than 90%.  If the Tax Court ratio is 88%, the relief is 7% (95% - 88%), which is applied against the full Estimated Market Value.   

TAX COURT:  THE PROCESS
First Setting:  Assessor Stipulates, Petitioner Dismisses, Trial, or Continuance

First setting is the first date the Tax Court sets to hear a petition.  In residential and agricultural filings with pro se representation, trial is generally scheduled in the first setting.  Because of the backlog of Tax Court cases (4000 in 2011, 2800 in Hennepin County alone), court dates are anticipated to be set 15 – 18 months after filing.  Petitions are charged against the county, not the county assessor; this is why the county attorney defends Tax Court cases for the city of Duluth.  The County Assessor reviews the subject appraisal and sends a letter to the petitioner requesting information on the nature of the complaint.  There is a reciprocal appraisal exchange.  A conference call from the Court Administrator five working days prior to the first setting identifies where each participant is in the process.  At this point there may be mutual agreement to settle the case or continue, which normally sets the trial date out 90 or more days.  Continuation must be requested by noon the day before the trial.  

Second Setting:  More negotiations, more continuations

Going to trial is more common on all cases at this step.  A second mutual request for continuance before a third setting must occur by noon the day before the trial.  A conference call is set between the petitioner’s attorney, the County Attorney, and the judge.  Both parties must mutually agree to the continuance date and the reason it is necessary to have a continuance.  Again, the continuance adds 90 or more days to the anticipated trial date.

Third Setting – Date Certain:  The case goes to trial

In only the rarest circumstances is there a continuation at this date.  The case continues to trial unless there is a dismissal or the County Assessor stipulates.  To prevail in Tax Court, there must be a preponderance of evidence that the assessor is wrong.  With most of the information and reviews by Boards of Equalization behind them, assessors have an advantage.  Attorneys find Tax Court cases difficult to prosecute, and try for continuances or settlements over judgments.  

Supreme Court Appeal:  Review of all Tax Court appeals

Petitions represented by attorneys have written and oral arguments; pro se appeals are by written argument only.  The Supreme Court has time limits for a briefing schedule but not for a decision.  Judgments by the Minnesota Supreme Court can be appealed to the United States Supreme Court.  
	Tax Court Petitions

	Year
	Duluth
	St. Louis County

	2000–07   Average new:  7 St Louis County, 10 Duluth

	2008
	26
	            10 – 7 new

	2009
	64
	            13 – 8 new

	2010
	61
	       19 – 12 new, 6 pre-levy

	2011
	75
	       19 – 10 new, 1 pre-levy

	City Assessor:  1/3 of Duluth’s cases are carryovers.


Mr. Skraba asked if the petitioner had to keep paying taxes on the challenged property.  Mr. Welsh said they did, and if they failed to do so, their petition would be dismissed.  Mr. Aird questioned whether the petition filing was for the life of the case or if it had to be refiled.  The petition is for the current tax year payable, but Mr. Welsh stated if it is not resolved within that year, the petitioner must start over and file for each subsequent year to obtain relief, as each year stands on its own.  If the case takes 15 months or more to resolve, the petitioner would pay the filing fee at least twice.  (Note: Only one petition is required for each year, but multiple-year filings will be required to change the subsequent year because no change based on the original filing year can be made to the subsequent year. – KW).  The court is defined as an administrative body rather than a court, and as such is not bound by traditional judicial precedent.  Mr. Fisher observed that when issues are settled in St. Louis County before they get to Tax Court, everyone is better off.
Chair Cole wanted to know if appeals being filed are broad-based or primarily deal with segmented properties or income-producing parcels such as apartments or commercial/ industrial applications.  She asked whether these petitions were brought forward on a whole-hearted belief that the properties were overvalued, given evidence the appellants could provide.  She wondered if it was possible that some claims might be found to be justified if a flawed mass appraisal system did not reflect true values.
Mr. Vigen responded from a market standpoint, his firm, which performs many commercial appraisals, has seen an increase in appeals for income-producing properties.  Due to the economic downturn, malls on a national level are experiencing high vacancies, changes in economics of operation and obsolescence of location.  Shipment and warehouse facilities and distribution centers are closing buildings that are outdated, not optimally situated or not competitive with newer facilities.  The question for the panel, he observed, was how the assessment community should react to these changes.  It is unlikely that the panel’s recommendations will address Tax Court procedure, but with awareness of economic changes in communities, the panel could suggest adjustments appropriate to the market.  Adequate staff support to produce and maintain accurate records also impacts appeals.        

Mr. Sipila asserted that St. Louis County proactively pursues Tax Court appeals.  Only two cases in recent memory have gone to trial.  A number of commercial interests have repeat filings:  Irongate Mall has filed fourteen consecutive years.  Several cabins on Lake Vermilion, vacant lots in Proctor and Hermantown, and parcels that had exemptions removed are cases currently being evaluated.  The County Assessor’s office reviews records of appealed parcels; if mistakes are found, correction is offered as a settlement.  Mr. Gellatly stated that Duluth’s four most common re-filers are office spaces, condominiums, big box stores and warehouses.  He explained that Duluth’s assessment was never at 100%.  When values went down, property owners incorrectly assumed their assessments would decrease by a similar percentage, but the City Assessor only maintained a margin of about 2%, very close to actual values. 
Mr. Welsh explained the term “pre-levy” refers to the period before February 15th, prior to setting the property tax levy.  Early filing of an appeal can result in a stipulation (settlement) without a cash exchange.  After the June 30th closing date for all Boards of Appeals and Equalization, statutes prohibit changes on property values except in the case of objective or clerical error.  In 2008, Tax Court cases spiked in the county and the city of Duluth.  Mr. Welsh provided a handout with a summary of Tax Court settlements.  The total reduction amount represents abatement checks written by St. Louis County to appellants, not a change in market value.  St. Louis County makes an effort to settle tax cases and pay quickly, so no interest accrues.
	St. Louis County Tax Court Summary, 2009 and 2010♦

	
	2009
	2010

	Duluth
	31
	71

	County – Hibbing♦
	2 (B)
	2 (C)

	County – Local Assessor♦
	0
	8 (D)

	County – Assessed
	1
	3

	Court Orders Total
	34
	84

	Note:  Some court orders are for multiple years on the same parcels.


	Reduction
	2009
	2010

	Duluth♦
	$694,842 (A)
	$423,787

	County – Hibbing♦
	52,955 (B)
	81,104 (C)

	County – Local Assessor ♦    
	0
	 15,585 (D)

	County – Assessed
	2,265
	18,791

	Total Reduction Am’t.
	$750,062 (A)
	$539,267


	♦A.  Sheraton $305,000

	♦B.  Irongate Mall (2006, 07,08, & 09),  Mesabi (2009 * 2007 & 08 dismissed)

	♦C.  Movie Cinema (2008 & 2009)

	♦D.  Marlow Lands, 3 townships (2008, 09 & 10) 2/3/3 = 8


	County Portion of Duluth Reduction

	
	2009
	2010

	Percent of Total Levy
	52.1%

(.57624 / 1.10511)
	51.1%

(.55349 / 1.082910)

	County Reduction in Duluth
	$362,013

(694,842 x .521)
	$216,555

(423.787 x .511)


	2011 Tax Court Abatements (through 10/25)

	City of Duluth
	$475,758

	
	St. Louis County

	City of Hibbing
	5,983

	Breitung Township
	2,459

	County Assessed
	734


	St. Louis County Board Approved Abatements

	
	2009
	2010
	2011 (to date)

	County Assessed
	$39,700
	$61,900
	$55,700

	Locally Assessed
	42,600
	51,000
	56,600

	Duluth Assessed
	142,400
	129,000
	101,800


Abatements are intended to correct subjective errors in the current tax year, or past years, if the error is objective in nature or there is a change in classification, such as homestead.  In Duluth, up to 90% of abatements are due to mistakes in filing timely homestead documents.  Some abatements occur when parcels go from taxable to exempt properties.  A new process is in place with the Auditor’s office to notify the County Assessor when those changes happen.        

Mr. Bigelow asked whether, in the case of repeated filings, the Tax Court looked at a petition as frivolous.  Mr. Welsh responded that it was up to the attorneys to decide whether the matter at hand could be presented or addressed a relevant fact.  Mr. Vigen questioned Mr. Gellatly about whether a pattern emerged during his tenure in the Duluth Assessor’s office that indicated an interest by certain legal groups to pursue appeals with the city.  Mr. Gellatly stated that in pay year 2008, the city’s commercial assessor was assigned to reassess commercial properties for the first time in some years, while Mr. Gellatly took over Tax Court cases.  As soon as values were raised, petitions increased.  Mr. Gellatly said that he was unable to identify a person or persons who actively pursued legal action.  Mr. Vigen concluded it was then a staffing and performance issue which created the uptick; Mr. Gellatly agreed.  Mr. Vigen wanted to know if the city was still understaffed.  Mr. Gellatly believed that it was.  Although the administration promised him additional staff, the department was cut from six appraisers to five.

Mr. Heino noted that since 2008, businesses have had to review every expense, and they will view the possibility of tax relief by petition as they would any other savings.  Mr. Gellatly said he had heard from people who said they had never filed an appeal before, but it was a way to control line item costs.  Mr. Skraba asserted that it might be to the county’s advantage to adequately staff the Duluth office to equalize taxes across the county.  Mr. Heino noted that to be credible, the panel has to recognize in their report that the economy drives some decisions, and staffing must be addressed to deal with that.

Mr. Vigen asked the panel to begin a review of their notes from past meetings.  Rudy Schoolderman has sent a format for the recommendation, which will be emailed to the panel.  Members are asked to look it over and determine what information should be included in the final report.  Chair Cole asked whether county commissioners would be invited to speak to the panel; Mr. Monacelli has issued that invitation.  Mr. Schoolderman will be attending the remaining meetings and will walk the panel through the strategic plan process.  
November meetings will be held at 9:30 A.M. on the 9th at the IRRRB Administration Building in Eveleth, and on the 23rd in Duluth.  Mr. Vigen encouraged panel members to email topics they would like to explore further to himself, Ms. Cole or Mr. Monacelli.  
Mr. Skraba’s motion to adjourn was seconded by Mr. Fisher; the meeting adjourned at 11:45 A.M.
Respectfully submitted,

Roni Town
Recording Secretary
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