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February 15, 2013 
 
 
MEMORANDUM 
 
TO:  County Commissioners 
 
FROM: Chris Dahlberg 
 County Board Chair 
 

Kevin Z. Gray 
County Administrator 

 
RE:  County Board Workshop – February 19, 2013 
 
 
A County Board Workshop has been scheduled for Tuesday, February 19, 2013, 
beginning at 9:30 A.M. in the Public Works Administration Building Conference 
Room, 4787 Midway Road, Duluth, MN.  The agenda for the meeting is as follows: 
 
  9:30 A.M. 2012 Year in Review - Administration 
 
10:00 A.M. 2012 Jail Study – Ken Schoen, Chair, ARC Advisory Board 
 
11:30 A.M.  Lunch 
 
  1:00 P.M. Public Works Wetlands/Permitting Issue – Jim Foldesi, Public Works 
 
 
 
 
NOTE:  County Board Workshops will not be assigned an adjournment time, but rather will continue 
until Commissioners are satisfied with the completed policy discussion on the topics presented the 
day of the workshop.   
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February 19, 2013 
 
TO:  St. Louis County Board 
  St. Louis County Administration 
  St. Louis County Attorney 
 
FROM: James T. Foldesi, P.E. 

Inga Foster, Environmental Project Manager 
 
RE: February 19th Board Workshop 

Opportunities for Improvements to the Minnesota Water Permits Process for 
Local Transportation Projects 

 
 
Executive Summary: 
 
There is renewed legislative and political interest in water permits for transportation projects in 
the State of Minnesota. For transportation projects, two Executive Orders1 and a state bill2 have 
compelled the Minnesota Department of Transportation (Mn/DOT), the Minnesota Department 
of Natural Resources (DNR), the Minnesota Pollution Control Agency (MPCA), and the 
Minnesota Board of Water and Soil Resources (BWSR) to address issues related to timeliness 
of permit issuance, the status of wetlands in the state, and potential process streamlining 
opportunities. In addition to these state water permitting agencies, the US Army Corps of 
Engineers St. Paul District (Corps) administers the federal Section 404 program with 
jurisdiction over Waters of the US in Minnesota, including wetlands and watercourses.  
 
Public Works has been closely involved in these state-mandated reviews, and appreciates the 
time and effort that local and state agency staff have devoted to the development of new 
processes3, recommendations, and reports4. Although much work has been done to describe 
and document the component parts of the state’s water and wetland permitting programs for 
transportation projects, these reports and summaries do not clearly identify time lines for 
implementation of recommendations and action items.  

1 Minnesota Executive Order 11-04, Minnesota Executive Order 12-04 
2 Laws of Minnesota 2012, Chapter 287, Article 3, Section 63 
3 MPARS, Minnesota DNR Permitting and Reporting System 
4 Legislative Report on Water Permit Streamlining for Transportation Projects, January 2013; Executive Order 12-
04, Minnesota Board of Water and Soil Resources, Final Report to the Office of Governor Mark Dayton, 
December 2012. 
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Independent of these state-mandated permit reviews, Public Works, Mn/DOT District 1 and 
District 2 State Aid Engineers, and District 15 and District 26 counties have also engaged the 
Corps in several discussions related to: a) timeliness of permit issuance; b) lack of parallel 
review processes; c) attainable permit conditions; and, d) the 2010 changes in St. Paul District 
administrative policies. Like the reviews conducted by state agencies, these conversations with 
the Corps have led to recommendations and action items, but there are no time lines or end 
dates on results. 
 
Minnesota has a unique confluence of state and federal water permits, laws, rules, and 
regulatory programs. For example, the state Wetland Conservation Act (WCA) and the federal 
Clean Water Act Section 404 regulations have much in common and both regulate impacts to 
wetlands in Minnesota. As there is significant duplication between state agencies and state and 
federal programs which regulate water and wetland impacts in the state, there is also a unique 
opportunity to make real, substantive improvement in transportation permit streamlining via 
programmatic agreements and/or legislative updates.  
 
In the interest of streamlining wetland regulation for transportation projects in Minnesota, 
Public Works has requested that BWSR formally explore state assumption of the federal 404 
permit program to reduce the redundancy between WCA and Section 404. This 
recommendation has been formalized in two state reports7. Public Works recognizes that there 
are significant challenges inherent to a state agency assuming a federal regulatory program. 
 
To facilitate a similar, streamlined result, the Corps, BWSR, and/or Mn/DOT could develop a 
programmatic agreement to address the significant duplication between the 404 and WCA 
regulatory programs in place of this assumption of regulatory responsibility. Programmatic 
agreements are needed between state and federal agencies in Minnesota because of regulatory 
duplication, particularly related to water and wetland impacts for public infrastructure projects. 
More information and duplicate information needed for the agencies to make permitting 
decisions does not result in greater environmental protection or reduce impacts. These 
programmatic agreements must formally recognize the regulatory sufficiency of existing state 
regulatory programs. 
 
Lack of programmatic agreements between the agencies has resulted in an untenable situation 
where project applicants must negotiate between the agencies and their programs to resolve 
issues including impact mitigation, agency jurisdiction, and management of the different 
agency definitions of complete applications versus complete information to make permit 
decisions. These negotiations and the lack of a predictable, transparent permit review and 
issuance process or time lines results in project delays, and increased project costs. 
 
 

5 Koochiching, Itasca, Aitkin, Carlton, St. Louis, Lake, and Cook Counties 
6 Kittson, Roseau, Lake of the Woods, Marshall, Beltrami, Polk, Pennington, Red Lake, Clearwater, Norman, and 
Hubbard Counties 
7 Legislative Report on Water Permit Streamlining for Transportation Projects, January 2013; Executive Order 12-
04, Minnesota Board of Water and Soil Resources, Final Report to the Office of Governor Mark Dayton, 
December 2012. 
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State/state and state/federal programmatic agreements could be supplemented with legislative 
revisions to ensure that these regulations continue to protect the state’s vital water resources. A 
combination of state/federal agreements and legislative updates coordinated with transportation 
stakeholders will facilitate real change and improvement in the timeliness of permit issuance 
and project delivery. Currently, state and federal water regulatory agencies are in silos with 
little interaction between the programs. Programmatic agreements and/or legislative updates 
made with input and guidance from transportation stakeholders and the agencies will ensure 
redundant and duplicative regulations are streamlined in such a way that ensures that 
environmental protections aren’t compromised.  
 
The Public Works Department is asking the St. Louis County Board to consider formally 
adopting a position requesting that Mn/DOT, BWSR, the MPCA, the DNR, and the Corps 
resolve regulatory duplication between their respective programs via programmatic agreements 
and legislative revisions and to support legislation that accomplishes this goal. Without 
agreements, the regulatory streams run parallel, but never cross. The first priority is for BWSR 
and the Corps to address the duplication between WCA and Section 404. Public Works 
proposes that this effort should be completed on or before January 2014, and should allow for 
stakeholder input. The close second priority is for the joint application form and all 
participating agencies to move entirely to an online permitting system for transportation 
projects, on or before March 2014. Results on these two priority issues will move projects 
toward a transportation permitting system that is transparent, consistent, and predictable. 
 
 
 
 



Environmental Permits 
and Regulations 

Agencies and rules that regulate 
Public Works projects 

SLC Board Workshop, 2/19/2013 



Permit Scoping and Planning 

 
What’s the project? 
Where is it? 
What are the resources? 
What are the impacts?  
Stream survey? 
Site visit? 
Site visit with regulators? 

Caribou Lake Road GRIP (CR 859) 
Lavaque Road (CSAH 48) 

Permit time lines are difficult to predict. 



Permit Scoping and Planning 
Nearly all project impact Waters of the State, 

Public Waters, and/or Waters and of US 
Gateway to permits: Joint Application Form, 

concept versus practice 
 

Time line: 
 depends on impacts, resources 
 no firm time lines 
 can be shorter, or much longer 
Agency policies subject to change 
Permits are subject to change 
Constraints include: 
Work restriction dates 
 trout stream 9/15-6/30 
 non-trout stream 4/1-6/30 
Growing season and wetland delineations 

CSAH 70 reconstruction near Babbitt 



Regulating Agencies 

• Mn/DOT 
– Federal funding = Project 

Memorandum 
– PM includes waters, 

wetlands, rare species, 
and cultural/historic/ 
archaeological resources 

– Delegated authority from 
Federal Highway 
Administration (FHWA) 

– No federal funding, no 
Mn/DOT review 

 

Agencies and their jurisdictions 



• MPCA 
– Greater than or equal to 1 

acre of disturbance = 
Construction Stormwater 
Permit (NPDES) 

– 401 Water Quality Cert., 
triggered by Corps permit 

– MS4 NPDES, DUA 

• DNR 
– Public Waters, including 

trout streams, streams, 
rivers, lakes, and (some) 
wetlands 

 
 

 

Regulating Agencies 



Regulating Agencies 
 

• Board of Water and Soil Resources 
(BWSR) 
– Wetland Conservation Act, 

Minn Rule 8420 
– Local Government Road 

Wetland Replacement Program 
(Road Bank) 

– All primary wetland impacts 
 

• US Army Corps of Engineers, St. 
Paul District (USACE) 
– Waters of the US, including 

wetlands and watercourses, 
Section 404 

– Permits driven by impact 
thresholds, size of impact 

 



DNR 
• Administers Public Waters 

Work Permit General Permit 
#1996-2091 
– 25-50 permits per year 
– Must comply with permit conditions 

to receive authorization 
– Lakes, rivers, streams, trout streams, 

wetlands 
– GP renewed through 2017 
– May be replaced by 

regional/statewide permit or  renewed 
as-is 

– Mandatory online application 
7/1/2013, EO 11-04, Trans. 
Streamlining Bill 

– Annual meeting with DNR/PW staff, 
list of projects on Public Waters 

– Survey bankfull width and 
longitudinal profiles, per permit 

 

Bridge 849 over McCarthy Creek, CR 266 



BWSR 
• Administers Wetland 

Conservation Act 
– Technical Evaluation Panel 

(TEP) is consortium of BWSR 
state agency, local 
governmental units, and SLC 
SWCDs 

– TEP and 10,000 ft2 permanent 
wetland impact threshold 

– Wetland sequencing: AVOID, 
MINIMIZE, MITIGATE 

– Wetland Contractor Form 
 

• Gatekeeper for Road Bank 
– Wetland mitigation credits for 

permanent impact 
– Close coordination with 

USACE for wetland 
mitigation 

Bridge 699 over Bearskin River (UT 8180) 



USACE 
• Permitting authority for waters and 

wetlands, Clean Water Act Section 
404, Waters of the US 

• Permit determined by total project 
impacts to waters and wetlands 
– Permanent = Cut/Fill 
– Temporary = Staging, clear 

vegetation w/o soil disturbance 
– Type Conversion = long-term 

change in wetland vegetation, 
clearing and grubbing 

 

Bridge 465 over Embarrass River (CSAH 95) 

• Close coordination with BWSR, 
may coordinate with DNR 

• Wetland Impacts 
– AVOID, MINIMIZE, MITIGATE 



USACE 
• USACE Permit and Domino Effect for Other Reviews 

– Waters of the US, including wetlands 
– Permit thresholds: RGP-003-MN, LOP-005-MN, IP 
– Federal permit triggers multiple reviews by other agencies 
– These consultations can add permit conditions, take additional 

time 
• Corps coordinates National Environmental Protection Act (NEPA) 

compliance, can utilize existing NEPA documents 
• Section 106: State Historic Preservation Office (SHPO), cultural and 

historic and archaeological resources 
• Section 7: Endangered Species Act administered by Fish and Wildlife 

Service 
• 401 Water Quality Certification: Environmental Protection Agency 

(EPA) delegated to MPCA 

 



Redundant Agency Jurisdiction 

Regulatory Overlap 
– USACE, MPCA, DNR 

regulate stream, river, lake 
impacts  

– USACE, MPCA, DNR 
regulate water quality 

– USACE, MPCA, DNR, 
BWSR, regulate wetlands 

– USACE, BWSR, MPCA 
regulate wetland mitigation 



Effort: 150 Day Goal for Permit Decisions: EO 11-04, Laws 
of MN 2012, Chapter 150; Laws of MN 2011, Chapter 4 
Result: DNR’s new online permit 7/1/2013, no joint 
application form 
  
Effort: State of Wetlands: EO 12-04 
Result: No current plans to meet with stakeholders or 
pursue Section 404 assumption 
 
Effort: Mn/DOT Legislative Report on Water Permit 
Streamlining for Transportation Projects: Laws of MN 
2012, Regular Session Chapter 287, Article 3, Section 63 
Result: Mn/DOT State Aid Water Permit Facilitator. The 
regulated community is in the best position to ID problems, 
inconsistencies, conflicts, redundancies. 
 
Effort: Section 404 and Section 10 Permit Reference Guide 
Result: Reference Guide does not address need for clear 
process, start of clock, or parallel process 
 

Transportation Permit Streamlining 
 

 

Dunka Road reconstruction (CSAH 70) 

Bridge 518 reconstruction, Salo Road (CR 615) 



Transportation Permit Streamlining 
Public Works strives for compliance with 
all applicable environmental rules and 
regulations. 
 

We are looking for: 
Transparency 
Consistency 
Predictability 
from the regulatory agencies and their 
programs. 

Public Works actively: 
Comments 
Requests additional information 
Participates as a stakeholder 
as an agency and on behalf of other road 
authorities. 

Public Works invests significant time and 
monies in staff training, and self-inspects 
for compliance. 
 We need a clock to start, and know when 
the clock starts. 
 
Duplicate jurisdiction does not reduce 
impact, or improve protection. 
 

Bridge 808 reconstruction, CSAH 7 
Permits required: USACE Section 404 RGP-MN-003, WCA TEP Signatures pursuant to Minn. 
Rules 8420.0544 Part D, MPCA Construction Stormwater NPDES, DNR Public Waters Work 
General Permit 96-2091 



MPCA Issues and Solutions 

• Administers Stormwater permits on behalf of EPA 
– Draft Construction Stormwater Permit on public notice, comments 

due 3/20/2013 
– Current draft exceeds federal requirements, modify to include only 

the federal requirements under the 2009 Construction and 
Development Rule 

– Remove Minimum Impact Design (MIDS) runoff thresholds, or 
exempt linear projects from the 1” runoff treatment requirement 
 

Emerson Road reconstruction (CSAH 43) 



DNR Issues and Solutions 
• MPARS: Mandatory online permitting system 7/1/2013 

– Better tracking and transparency, but only for DNR permits 
– Proposed online portal is a loss of streamlining from the 

current off-line joint application form 
– Engage stakeholders March/April 2013 in the review and 

development of the online system 
– Compel other agencies to use this system 

 

County Bridge 67, Two Harbors Road (CR 266) over Little Knife River 



BWSR Issues and Solutions 
• Local Governmental Road Wetland 

Replacement Program (Road Bank) 
– Meet with stakeholders to ensure that 

administrative policy is in line with the 
intent of the Rule, and the needs of 
stakeholders, EO 12-04 

– Administrative policy must acknowledge 
safety improvements and engineering 
judgment  

– Explore state assumption of Section 404 
regs or develop programmatic agreement 
with the Corps to address overlap in 
WCA/404 regulation 

– Transparent wetland debiting/notification 
process, release state credits for sale to 
local road authorities 



USACE Issues and Solutions 
• Section 404 program 

– Explore BWSR assumption of 
Section 404 regs 

– Develop programmatic agreement 
with Mn/DOT and/or BWSR to 
address overlap in WCA/404 
regulation 

– Transparent permit review time lines, 
parallel process 

– Clear standards for complete 
information to make a permit 
decision versus complete application 

– Engage stakeholders in development 
of transportation-specific GP 

– Engage stakeholders prior to future 
policy changes 

– Expedite approval of BWSR Road 
Bank credits 



Overall Issues and Solutions 

• Agency policies are subject to change 
– Engage stakeholders EARLY 
– The unintended consequence of policy 

change is a reduction in permit 
efficiency 

 

• Agencies are in silos 
– Develop programmatic agreements 

(Fed-State and State-State) to 
formally recognize sufficiency of 
existing state programs 

– State and federal programmatic 
agreements are needed in MN due to 
unique state wetland regulations 
(FHWA, Corps, Mn/DOT, BWSR, 
MPCA, and DNR) and/or legislative 
change 

– Real change and real agency 
coordination is needed to ensure that 
public projects are delivered in a 
timely manner 

• Fluid time lines on permit review and 
issuance 
– 150 days? 90 days? Need consistent 

state timelines and federal timelines 
– A predictable process will help Public 

Works plan for projects. We know 
what permits are needed, but not how 
long it will take to get them. 

 



Questions 

Stoney Point Drive (CR 222) 
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